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B. The Inherent Tension Between Title VII’s Disparate Treatment And 
Disparate Impact Provisions
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??????????????????????????????????????????????????????????????????????????????????????????Griggs??????
???????????????????????????????????? ????????????????????????????????????????????????
?? ???????? supra ????? ???? ??? ????? see? ????? ??? ???????? ?????Understanding the Reasons for and 
Impact of Legislatively Mandated Benefits for Selected Workers???????????????????????????????????????
?????????????????????????????????????????????????????? ?????????? ??????????????????
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???????????????????????????????????????????????????????????????????????????
????? ???????? ????? ?? ??????????????? ???????? ? ?????? ???? ?????????? ???????
??????????? ????? ???????? ????? ????? ??????????????? ???????? ????? ??? ????
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? ?????? ???? ????????
????????? ?????????? ???????????? ??? ????? ??? ??????????? ?????????? ?????????? ??
????? ???? ????? ???? ?????? ???? ???????? ??????? ?? ??? ????? ????????? ???????
??????????????????????????????????????????????????????
?
?? See ??????? ?????? The Law of Affirmative Action in and After the Civil Rights Act of 1991: 
Congress Invites Judicial Reform????????? ???????? ?????????????????????
?? See ???????????????????The War between Disparate Impact and Equal Protection????????????
????? ????? ???? ????? ???? ??? ???????? see also? ??? ??????? ?????? The Civil Rights Act of 1991: A 
Symposium: Disparate Impact: History and Consequences???????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????????????
????????????????
?? See?Grutter???????????????????see also Parents Involved???????????????????
?? ????????supra ?????????????????
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??????????????????????see also ????????????????????Towards A Post-Shelby County Section 5 Where A 




?? See??????????????????????????? Folly: An Essay on the Theory, Problems, and Origins of the 
Adverse Impact Definition of Employment Discrimination and a Recommendation for Reform???????????
???????????????????????????????????????????????????????????????????????????????????????????????????????
????????????????? ?????????????????? ????more? ??????? ????????????????????????? ????? ?????????? ????????
???????????????????????????????Perceived Criminality, Criminal Background Checks, and the Racial Hiring 
Practices of Employers?????????? ????????????????????????????????????????????????????????????????????
?? ????????????? ??????? ????????? ??? ????????????? ???? ??? ????? ??????? ??? ????????????? ???? ?????????????
?????????????????????????????????????????????????????????????????????????? ???????????????????????????????
??????? ??????????? ???????? ?????????? ??? ???????? ??????????????? ????????? ??????????? ??????? ????
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??????????????? ????? ??? ????? ???????? ???????????? ?????????????? ???? ????? ?????????? ???? ???? ????? ???
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??? See?????????????????????????The Content of Our Categories:  A Cognitive Bias Approach to 
Discrimination and Equal Employment Opportunity?????????????? ?????????????????????????
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D. Title VII’s Disparate Impact Provisions Have Run Amok 
? ???????????????????????
????????????????????????????????????????????????????????????????
???????? ???? ????????????????????? ?????????? ??????? ??????????????? ?????????
???????????????????????????????????????????????????????????????????????????????











??? See ?????? ?????????? Thomas Perez Makes a Deal: How Obama’s Labor nominee made a 
Supreme Court case disappear?? ???? ??????? ?????????? available at?
????????????????????????????????????????????????
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?????????????????????????????????????????????????????????????????????????




? ??? ?????? ??????? ????? ????????? ?????? ???
?????????????????????????????????????????????
??? See?????????????????????Obama Administration taking disparate impact theory to a new level??
????? ?????? ??????? ???????? ????? ????? ??? ??????? ????????????????????????????????????????






????? ??? ???????? ??? ??? ?????? ?????? ????? ???? ??????? reconsideration denied sub nom.? ??????
???????????? ?????? ??????? ??? ?????????????? ?????? ??????? ???? ???????? ?????? ???????? ????????
?????????????????????????and aff’d sub nom.?????????????????????????????????????????????????????
????? ????? ??????? ? ?????????? ??? ???? ??????? ?????????? ???????????? ???? ????????? ???????? ??????????
???????????????????????????????????????????????????????????????????
??? See? ?????? ?????????? ?? ???????? ???????????????? ??? ???????? ????? ?? ???????
????????????available at ?????????????????????????????????????????????????????????????
??? Kaplan??????????????????????
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??? See? ?????? ??? ????????? The Case Against Race Profiling in Immigration Enforcement?? ???
?????????????????????????????????
??? See generally????????????????????Performing Racial and Ethnic Identity: Discrimination by 
Proxy and the Future of Title VII????? ?????????????????????????????????
??? See, e.g.????????? ??????? ????????????? ????????? ????? ???? ??????? ?????????????????? ?????????????
???????????????????????????????????????????????????????????????????????
??? ???????????????????’s Blind-Spot:  Unconscious Stereotyping and the Peremptory Challenge??
??????????? ?????????????????????
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????????????????????????????????????????????????????????????????????????????????
???? ??????? ??? ??? ???????????? ? ??? ????????????? ??? ???? ??????? ???????? ???
Kaplan??????????????????????????????????????????????????????????????
?????? ???? ??????????? ??? ???? ???????? ??? ???????????? ??? ???????? ???????????
???????????????????????????????????????????????????????????????????????????
???????? ?????? ??? ?????????? ??????? ?????? ????? ??? ???????? ?????????? ??????
????? ??????? ??? ????????? ?? ????? ???????? ??? ???? ????? ???????? ?????? ???
?????????Pippen?????????????????????????????????????????????????????????????
????????? ????? ???? ??????? ?????????? ??????? ??? ????? ???????????????
?????????????? ???????? ????????? ??????????????? ???? ???????? ??? ??????????
???????????????????????????????????????????????????????????????????????????
??????? ????? ???? ????????? ??? ??????? ??? ?????????????? ????????? ????????????
????? ??? ????? ???? ???????????? ?????????? ??? ???? ?????? ??? ????????? ????
?????????? ??????????? ??????? ????? ?????? ????????? ??????? ??????? ?? ??????????
?????????????????????????????????????????????????????????????????????????????
????? ???? ?????? ?????? ??? ???? ??????? ??? ?????????? ?? ??????? ????? ????????
????????????? ??????????? ???? ??????? ???????????? ??? ???? ??????????? ?
????????????? ???? ????? ???????? ?????? ????????? ???? ?????????? ??? ????
???????????
?????????????????????????????Pippen??????????????????????????????????????
??? ???? ????????? ???? ??????? ?????????? ????????? ????? ?????????? ??????? ??????
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??
???? ???????????? ?? ??????????? ?????










??? ??????????????????????????????? ??????????????reh’g denied??????????????????
??? Id. ??????




??? ?????????? ?????? Iowa Supreme Court: State’s employment practices are not discriminatory??
????????????????????? ???????????????????? available at ????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????
??? See? ???????????????????? Implicit Bias in the Courtroom????????????????????????????? ???????
??????????????????????????????????????????????????????????????????
36889-stc_28-2 Sheet No. 79 Side B      12/02/2015   12:39:44
36889-stc_28-2 Sheet No. 79 Side B      12/02/2015   12:39:44
????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
???? JOURNAL OF CIVIL RIGHTS & ECONOMIC DEVELOPMENT ???????????
????????????? ????????? ??? ???? ????????? ??????????? ?????? ??? ???????????
?????????????????????????????????????????????????????????????????????????????
????? ??????????? ??? ???? ????????? ??? ?? ?????????? ??? ????????????? ????????
???????????????????????????????????????????????????????????????????????????







????????? ??????????? ??? ?? ????? ??????? ????? ????? ??????? ???? ??????? ??? ????
???????????????? ??? ????? ????????? ????? ??????? ?????? ?????? ?????????? ???????
??????????? ????? ????? ???? ???????? ????? ????? ????? ????????? ??? ?????????
??????????? ?????????? ??? ????? ?????????????? ???? ????????? ???????????????
?????????? ??? ?????? ??? ?????? ?????? ???? ?????????? ??? ?????????? ???? ??????
???????????????????????????????????????????????????Ricci????
?????Kaplan? ???? Pippen? ???????????? ????? ???????? ??? ??? ?? ???????????
????? ?????????? ??????? ?????? ?????? ????? ? ?????? ?????? ???????????? ????
????????????????????????????????????????????????????????????????????????????




?????????? ????? ????????????????????????????????????? ?????
??????????? ??????????????? ????????????? ?????
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??? See ???????? ????????? ?? ??????? ??? ????????? Antidiscrimination Law and the Perils of 
Mindreading??????????????????????????????????????
??? Id.???
??? See? ???????? ????????? ?? ??????? ??? ????????? Facts Do Matter: A Reply to ??????????? ???
????????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????
??? See ????? ??? ?????????????? Although Risky After ????? and ???????? ????????, Benign Race-
Conscious Action Is Often Necessary??????????? ????????????????????????
??? Id.??see also???????????????????Symposium on Behavioral Realism:  The Law of Implicit Bias?????
???????????????????? ??????? ??????? ????????? ????? ??????????? ?????????????????? ????????????? ????????
???????????????????????????????????????????????????????????????????????Benign Race-Conscious Actions 
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??? See ????????????????????????? ?????????????????? ?????Affirmative Action in the Workplace: 
Forty Years Later?????????????????? ????????????????????????????
? ???? ??? Ricci?
???????? ???? ????? ????? ??? ????????? ???? ???? ????????????????? ??? ?????? ??
??? ?????????????????????
??? See ?d. ??????????
??? See Grutter????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????see also Fisher?????????????????????
???????? ???? ????????????? ???? ??? ?????????? ?????????? ??? ???????? ????? ??????? ????????? ???? ???????? ???
?????????????????????????ultimate burden ????????????????????????? ??????????????????????????????????? ?????
??????????? ????????? ????????????? ????????????? do not suffice?? ?????????? ????????? ????????? ??? ?????? ???






Symposium: Brown v. Board of Education After Forty Years: Confronting the Promise: The Rise and 
Fall of Supreme Court Concern for Racial Minorities????? ??? ? ??????? ?????????????????????????
??? Ricci?????????????????????
??? See id. ???????????????????????????????????????????????????????????????????????????????????????
????????????
??? ???? ???????? ?????? ???? ????? ???????????????? ?????????? ???????????? ??????? ?????? ??? ?? ???????
????????????????????See Johnson?????? ??????????? see also United Steelworkers???????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
???? JOURNAL OF CIVIL RIGHTS & ECONOMIC DEVELOPMENT ???????????
?????????? ???????? ????????????? ??????????????????? ??????? ?????????????????
????????????????????????????????????????????????????????
?????? ???? ??????? ???? ?????? ???????????? ?????????? ??? ???? ????? ??? ????
??????? ????????? ?????? ? ???? ????? ??? ?????? ???? ?????????? ????????????
?????????????????????????????????????????????????????????????????????????????
A. Race Conscious Affirmative Action Plans Before Ricci  
??
?????? ???? ??? ???? ?????? ??????? ???? ??? ????? ?????????? ???????????
??????????????? ??? ???? ?????? ??? ?????? ??????? ?????????? ????? ??? ?????????




??? ??????????? ??? ???????????? ???????? ??? ????? ????????????? ?????? ???????
??????????????????????????????????????
???????? ??????? ??????? ???? ????????? ?????? ???? ???????????????? ?????? ???
?????????? ???????? ?????? ??? ?????.
??
???? ?????? McDonnell Douglas,? ??
????????????????????????????????prima facie?????????????????????????????????
??? ???????? ??? ?? ??????? ??? ?? ?????????? ??????? ???? ??? ???????? ???? ????
?????????? ???? ?? ???? ???? ?????? ???? ????????? ???? ???????? ???????????? ????
???????? ???? ???????????????? ??????? ?????????? ???? ???? ?????? ???? ??????????? ????
??????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????? ????prima facie? ?????????




???????? ?????? ?????? ??????? ?????
?
???? ??? ??? ????????? ??????????????
?????????????? ???????? ????????????????? ?????? ??????????? ????????? ??? ???
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
?????? AT FIFTY, TITLE VII NEEDS A FACELIFT? ????
??? ???????????? ??????? ????? ??? ???????? ???? ???????????????? ???? ??????? ???????
????????????????????????????????????????????????????????????????????????????
??????????????????? ???????????? ??????????????????????????????????????????????
????? ??????? ?????? ??????????????????????????????????????????? ?????????????
????? ???? ????? ??? ?????? ???? ??????? ??? ???????? ???? ????????? ??? ???? ?????
?????????? ????????? ???? ??????????? ??????? ??? ???? ??? ???????????? ????
??????????????
??? ????? ????? ??? ??????????? ???????????? ??????? ????? ??? ????????????? ??
???????????? ?????????? ????? ?????? ????? ????? ???? ????? ???? ???? ????????? ???




?????????? ??????? ??? ???????????? ?????????? ???????? ?? ???????????? ???
???????????? ???? ?????????? ?????????? ??? ????? ?????? ??? ?????????? ?????????
???????????????????????????????????????????????????Ricci????????????????????
?????? ????? ??? ?? ???????????? ?????????? ??? ?????????????? ??????????? ????
???????????????? ??? ?????????? ??????????????? ????????? ????? ????????




??????????? ??? ??????????? ??? ?????? ??? ??????????????? ??????????? ????
??????????????????????????????????????????????? ??????????????????? ?????????






















??? See??????????????????????????????????????????????????????see also Wygant,????????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
???? JOURNAL OF CIVIL RIGHTS & ECONOMIC DEVELOPMENT ???????????
????????????????????Ricci???????????????????????????????????????????????????
???? ??????????????????? ??? ????????? ?????????????? ???????????????? ????????
??????????????? ??? ?????????? ?????????? ????????? ??? ??? ???????????? ???????
????????
B. Ricci Presumes Race-Conscious Action Violates Title VII’s Disparate 






??????? ??????????? ???????? ???? ?????????? ?????????? ???? ???? ??????????
????????????????? ??????????????????????????????? ????????????? ???????????????
????????????????????????????????????????????????????????????????????????
???? ????????????????? ???????? ???? ????? ???? ??? ?????? ????? ???????? ???? ?????
????????? ??? ???????? ???? ???????? ???? ???????? ??? ???????? ???? ???? ????????
??????????????? ?????????? ?????? ????????????? ???? ???? ????????? ????????????
????? ????????? ???? ???????????? ???????????????????????????????????? ??????????




???? ???????? ?????? ?????????? ???????? ????? ??????? ?? ???????????




?????? ????????? ???? ??????? ?????????? ????? ?? ??????? ??????????? ???????????
??????? ????? ?????????????????????????????? ???????? ??????????????????????????
?








??? Id.? ??? ????? ???? ????????? ?????? ????????? ???? ???????????? ?????????????? ?????? ??????????? ???????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
?????? AT FIFTY, TITLE VII NEEDS A FACELIFT? ????
????????? ??? ?????????? ??????????? ???? ?????? ???????? ???? ???????????????
????????????????????????????????????????????????????????????????????????? ???
???????????????????????????????
????Ricci ????????? ??????? ????? ???? ??????????????? ?????????? ???? ??????
??????????? ??????????? ??? ??????????? ???????????? ??????? ?????????????? ???




????????? ??? ????? ???? ????????? ??????? ???? ???? ?????????? ?????????? ??? ????
??????????????
??????????????????????????????????????
? ?????? ?????? ??????????? ?????????? ??????? ???????? ????
???????????????????????????????????????????????????????????????????????????
???? ????????????????????????????????
????????????????? ???????????????????? ????????? ??????? ??? ?????? ?????????????
??????? ????? ??? ????????? ??? ?? ?????????? ?????? ?????? ??????? ??????????????
??????????? ?? ????????????? ??????????????? ???????????? ??????? ????? ???
?????????????? ????????????????? ??????? ???? ????????????? ???? ??? ????? ???
????????? ????????? ??? ???????? ??????????? ????????????? ?????????????? ????





????? ????? ???????? ??? ?????????? ??????? ?????????? ????? ????????? ??????????
???? ??? ?????????? ???? ????? ????????
??
????????? ???????????? ?????????? ????????????
??????? ??? ???? ????????? ????? Weber? ???? Johnson? ???? ???????? ?????
????????????????????????????????????????????????????????????????????????????
???? ?????? ???Ricci? ???? ????????? ????? ???? ????????? ?????? ???? ??????? ??? ??














??? See ??????? ??? ???????? ????????? ????? The Evolving Strong-Basis-in-Evidence Standard?? ???
????????? ??? ????? ?? ????? ??? ????? ???? ??????? ????????? ????? ???? ??????? ?????? ??? ????????? ?????????
????????????????????????????????????????????????
??? ????????????????????????????????????????????????????????????? ??????????? ????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
???? JOURNAL OF CIVIL RIGHTS & ECONOMIC DEVELOPMENT ???????????
C. Ricci’s Strong Basis In Evidence Standard Appears To Have 
Overruled Weber And Johnson
???????Ricci???????????Weber
??? ??????? ????????????? ??? ???????? ??? ?????????? ???? ?????????????
?????????????????????????????????????????????????????????????????????????????
????????? ??????? ???? ???? ??? ?????????????? ????? ???? ????????? ?????? ???? ??????
???????? ????????? ????? ????????? ???? ????? ????? ???? ??????????? ??????????
???????????????????????????????????????????????????????????????????????????
????? ??? ???? ??????????? ???????????? ??????? ????????? ???? ???????? ??????
?????????????????? ????????????????????????????????????? ??????????????????????
???????????????????????????????????????????????????????????????????????????
?????????? ?????? ???? ???????? ???????? ?????????? ???? ??????????? ??? ??????
????????????????????????????????????????????????????????????????????????????
??? ?????????????? ??????????? ???? ??????????????? ???? ????????? ?????????
???????? ???? ????????? ??? ?????? ??? ???????? ????? ??? ???????????????? ??????????
?????? ?????? ????? ???????????????? ??? ??? ???? ???? ?????? ??? ???????????? ???????
?????? ???? ???? ???? ?????? ?????? ??? ???????????? ??? ????? ????????? ????
???????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????
???? Ricci? ???????? ????????? ??? ??? ????? ????? ???? ???????? ??? United 
Steelworkers of Am., ???????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????




??????????Ricci? ??????????? ??? ???? ??????? ????? ??????? ??????? ???????? ??????






? ?????? ???? Weber? ?????? ????????? ???? ????????? ????? ????
??? ?????? ??? ?????????? ??? ??????? Weber?? ???? ????? ???? ????? ????????? rev’d sub nom. ???????
???????????????????????????????????? ???????????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
?????? AT FIFTY, TITLE VII NEEDS A FACELIFT? ????
?????????? ?????????? ??? ???? ????????? ?????? ???????? ?????? ????? ???? ????? ???
???????????? ??? ????? ????????? ???? ??????????? ?????????? ???? Ricci? ??????
????????????????????????????????????????????????
Weber’s? ??????????????? ??? ?????? ???? ???????? ?????????? ??? ????? ?????
?????????? ????????? ??? ??????????? ???????????? ????????? ??? ???????
????????????????? ???? Weber? ?????? ??????????? ?? ???? ????????? ??? ???
???????????????????????????????????????????????????????????????????????????
??? ????????? ??????????????????? ?????? ??? ????????? ?????? ????? ?????????
????????????? ??????? ?????????? ????? ??? ??? ???? ???? ???????? ??? ???????????????
?????????? ??? ???? ????????? ???? ????????? ??????? ???? ??? ????? ?? ????????????
??????????? ????? ??????? ????? ?? ???????? ?????? ????? ????????????? ?????? ??
????????????? ?????????????????Ricci? ????????????????????????????????? ????????
????? ??? ??????????? ??????????? ??????????????? ???????? ???????????????
??????????????????? ??????? ???? ????????? ???? ????????????? ???????? ?? ???????
???????????????????????????????????????????????????????????????????????????????




????? ????Ricci? ?????? ??????????Weber’s? ???????? ????? ??? ????????? ??????









??????????? ????????? ???????? ?????????? ??????? ???? ????????? ????????? ??? ??
??? Id????????? ??????????? ??????????????? ???????????????????????? ????????????? ?????? ???????????????
???????????? ????? ?????? ???? ????? ?? ????????? ???????? ??? ??????????? ?????????? ??? ??????? ????? ???? ????
???????????
??? Id. ??? ???? ??????????? ???? ???????????? ?????? ??????????? ????????? ????? ???? ????? ???????? ???
??????????????? ?????????? ??? ???? ????????? see Johnson?? ???? ????? ??? ???? ????? ???????? ???????????
????????????????????????Weber??????????????????????????????????????????????????????????????????????????





?? ?????????????? ???????? ??? ???????????? ?? ?? ?? ???????? ??? ????? ????????????? ?????? ??????? ?????????? ????? ???
????????? ??????????? see?Fairley v. Fermaint?? ???? ????? ????? ???? ????? ????? ?????? ?????? ?????????? ????
???????? ????????????? ???????? ?????????? ???? ???????????? ????????? they? ???? ???????? ?????????? ?????????
???????????????
??? ?????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??















????? ????? ????? ??? ???? ???? ????? ?????? ????? ???????? ??? ??? ???????????
?????????????????????????????????????????????????????????????Johnson??????






??????? ??? ???????? ???? ??????????? ??? ???? ?????????? ?????????????? ???? ???




Ricci? ?????? ????? ???? ??????????? ????? ?????? ?????? ?????? ???????? ??? ??
???????? ?????????? ?????????? ??? ????????????? ????? ???? ????????? ???????? ???
????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????
?????????? ???? Ricci? ?????? ????????? ???? ????????? ??? ?????? ??? ?? ???????
????????? ????? ??? ???? ?? ??????? ?????? ??? ????????? ???? ??????????? ???? ????????







??? See id. ???????????????????????Wygant ???????????????????????????????????????????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
?????? AT FIFTY, TITLE VII NEEDS A FACELIFT? ????
????? ???????????? ??? Ricci ??? ????????????? ????? Johnson??? ???????? ?????
?????????????????????????????????????????????????????????????????????????????
?????????????????????????????
D. Ricci’s Strong Basis In Evidence Standard Should Apply To All Title 
VII Cases Where An Employer Acts Intentionally On The Basis Of 
Race
?
Ricci? ????? ???? ????? ??? ???? ?????? ??? ???? ??????? ?????? ??? ?????????
????????? ??? ?????? ??? ???????? ???? ????????? ???????? ???? ????????????????????
????????????????????????????????????????????????
???? ??????? ????????? ???? ?????????? ????? ??????? ???? ???????? ???????? ???
Ricci?????????????????????????????????????????????????????????????????????
??????????? ?????????? ??? ???? ?????????? ???????????? ??????? ?????
? ???????????????? ??????????
??????????? ????? ??? ??? ???????????? ?????? ?????? ???? ???? ??? ????????? ???
????????????? ????????????? ???????? ?????????? ??? ???? ????? ??? ??????
??????????????? ???????? ?????????? ??? ?????? ??????? ? ?????? Ricci??? ????????
???????? ?????? ??? ????????? ??????? ????????? ??? ???? ???????????? ??????? ?????
????????? ??????? ???????????? ??? ????????? ??????????? ?????? ??????????????
??????????????????????????????????????????????
???? ???Ricci??
?????????? ?????? ????? ???????????????? ????? ????????????? ???????? ??? ???????
????? ???? ??????? ????? ?? ????? ???????????? ??? ?????? ???? ??????????? ???? ???
???????????????????????????????????????????????????????????????????????????
???????? ????? ??? ????? ?????? ??????????? ??? ???? ??????????? ???????????
??????????????????????????????????????????????????????





??? See Johnson????????????????????????????????????????????? ???????????????????????????????????????
????? ??? ?????? ???????? ??? ??? ??????????????????????see also????????????????????????????????????????
Caught in the Backdraft: The Implications of Ricci v. Destefano on Voluntary Compliance and Title VII??
??????????????????????????????????????????????????????????????Ricci???????????????????????????????????
?????? ????? ??? ?????????????? ???????? ???? ????????? ????????????? ??????? ????????????? ?? ???????????????
????????????????????????????
? ????? ??????? ????? ???????????? ????? ????????? ???
??????????Ricci???????????????????????????????????????????????????????????
??????????????? ??? ?????????? ?????????? ????????? ??? ??? ???????????? ???????
??? Ricci?????????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
???? JOURNAL OF CIVIL RIGHTS & ECONOMIC DEVELOPMENT ???????????
????????? ???? ???????? ????????? ????? ??????????? ??? ???? ???????? ????? Ricci 
??????????????????????? ???????????????? ??????????????????? ???Johnson ????
Weber???????? ???????????????????????????????????? ?????????Johnson ?????????
???????????????????? ???????????? ?????????????? ???????? ????? ??? ???????????
??????????????????????????????????????? ?????????????????????????????????????
??????????????????? ????????? ?????? ????? ??? ????? ??? ?????????????? ??????? ???
Ricci ??? ?????????????????? ????? ????? ??? Johnson?? ?????? ????? ????? ?????
????????? ??? ??????????????? ???????? ????????? ??? ??? ???????? ? ??? ??????????
??????????????????????Ricci ????????????????????????????????????????????????
?????? ?????? ?????????? ??????? ??????????? are not ?? ??????????? ???????? ????
????????? ??? ???? ???????????????? ??????????????? ???????? ???????? ???? ????
?????????? ??? ??? ???????????????? ???????????? ??????? ????? ??????? ???
??????????????????????????????????????????????????Ricci????????????????????
?????????? ????? ???Johnson?????? ???????? ??????? ???????????????? ??????? ???
???? ????????? ?? ??????? ????? ???? ????????????? ?????????? ?? ???? ??????? ???
??????????????????????????????????????????????????????
??? Ricci?? ???? ?????? ???? ????????????? ?????????? ?????? ?????????????? ???
?????? ??? ????????? ?????? ????????????? ???????? ???????????? ?????????? ???
????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????Ricci????
???? ????? ???????? ?????????? ??? ?????? ???????????? ???????????????
???????????? ??????? ??????? ??? ?????? ????? ????? ??? ??????? ??????????? ?????
????????? ???? ??????????? ????? ?? ????????????
?
???? ??????? ???????????? ????
????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????
?????????? ??????????? ???????? ???? ???????? ???? ??????? ?????? ??? ?????????
?????????? ??? ???? ?????? ??????????? ????????? ??? ???????? ???? ????????? ????????
????????????????? ????????? ???????????? ??????????????? ???????????? ???????
????? ?????? ?????????????? ???????? ???????????????? ??? Wygant?? ???? ??????











??? Ricci?? ???? ????? ??? ????? ???????? ??????????? ??????? ????? ?????? ???? ??? ???? ??? ??? ???????????? ???
?????????? ???? ????????? ??? ?????? ??????? ???????????? ??? ???????? ??? ??? ?????????? ????? ???????? ??? ????
??????? ??? ????????? ?????????? ???? ???? ?????? ??????? ??? ??????????? ??? ???? ?????????? ????? ??????? ? ???
????????????????????
??? Id??
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??
?????? AT FIFTY, TITLE VII NEEDS A FACELIFT? ????
???????????? ???? ??????????????? ??? ???? ???? ????? ???? ?????? ?????????? ????
??????????????? ???????? ??????????????? ?????? ??? ????? ??? ???? ???????????
??????????????????????????????????????????????????????????????????????????????
????? ?? ???????? ?????????????? ????? ???? ????????? ???? ?? ??????? ?????? ???
??????????????????????????????????????????????????????????????????
Ricci? ???????? ???? ??????? ?????? ??? ????????? ????????? ????????
????????????????????????????????????????????????????????????????????????????




????????? ??? ???????? ????????????? ????????? ???? ???? ?????????????? ?????
????????? ??????? ??? ?????????????? ???? ???? ????? ??? ??? ???? ?????????? ??????
????????????????????????????????????????????
?????????????? ???? ??????? ?????? ??? ????????? ????????? ????? ???? ?????? ????
??????????????Ricci???????????????????????????????????????????????????????????








???????? ??? ??????????????????? ??????????????? ??? ???? ???? ???????
??
???? ???? ????
?????????? ???????????? ??? ??????? ???????? ??????????? ???????? ????????? ????
????????????????????????????????????????????Ricci?????????????????????????????
???????? ??? ???? ????????????? ??? ????????? ?????????????????????? ? ?????????
?????????????????????????????????????????????????
??? ?????? ???? ????????? ??????????????????Ricci? ?????????? Johnson? ????
Weber?? ? ????????? ?? ????? ?????????? ???????? ??? ????????? ???????? ?????? ???
???
?
??? Wygant?? ???? ????? ??? ???? ??????????? ?????????? see id?? ??? ??? ??????????? ??? ????????????
???????????? ???? ?????????? ???? ???????? ???????? ???? ?????????? ???????? ??? ?????????? ??? ??????????? ???
???????????? ??????? is not? ?????? ??? ??????? ????????? ??????????? ??????????????? ???? ?????????? ??? ????
?????????????????????????????????is?????????
??? Id??????????
??? Id??? See also? ??????? ???????????? ?????? ??? ?????????? Affirmative Action and the Lessons of 
Adversity?? ????? ????? ???? ????? ???? ?????? ??????? ????????? ???????? ???????? ????????? ?????? ?????? ???
?????????????????????????????????????????????????????????????????
??? Ricci??????????????????????????????Wygant,???????????????????
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????????????????? ???????????????????????? ??? ??????? ???????????? ????? ??










???????????? ??????????????? ??? ???????????? ?????????????????????? ??? ?????
??????????????????????????????????????????????????????????????????????????????
????????????? ????? ??????????????? ??? ???? ?????????????? ???Griggs,???????
???????????? ???????? ????????????? ??? ??????????????????????? ?????????????????
?????????? ????? ???? ???????????????? ??? ??????????????
????????????? ????????????? ??????????????????????????????????????????????
???? ?????????? ?????????? ???????????? ????????? ??????? ????? ???? ???? ????
?????????? ????? ??????? ????????? ? ??? ?????? ?????? ??? ?????????? ???? ?? ??????????
??????? ??? ???????????? ??? ???? ?????? ??????????? ????????? ???? ????????
?????????? ????? ?????? ???????????? ????? ?????? ?????? ?????????? ???? ?????
??????????? ???????? ?????????? ?????????? ?????? ?????? ????????? ??????????
?????????? ???????????? ? ???? ???? ??????????? ??? ?????????? ??????? ???????????
???????????? ???? ????????????????????? ?????????? ????? ????? ???????????????
????????????? ????????? ??? ????????? ????????? ???? ???????? ?????? ???????????? ?
????????????????????????????????????? ?????????????????????????????? ???
?????????????????????????????????????????????????????
? ??????? ???? Ward’s 
Cove ?????? ?????? ?????? ??? ????? ??? ????? ????????? ????? ???????? ??? ?????? ?????
????????? ????????? ?? ?????????? ?????? ???? ?????????? ???????????? ??? ????????





??????? ????????? ???? ?????????? ?????? ?????? ???????? ????? ??? ????????????
?????????? ??????????? Ricci ?????????? ???? ???????? ???????? ?????? ????
?
??? See ????? ??? ??????? ???? ??? ?????? ??? ??? ???? ????? ?????? ???????? ?????????? See also? ???????
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